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IN THE SUPREME COURT 
OF THE 
STATE OF UTAH 
ELLIS LLOYD, 
Plaintiff and Respondent 
vs 
) 
) 
) 
) 
) 
FIRST NATIONAL BANK OF LOGAN and ) 
MILO A. RUPP and· MA~Y T. RUPP, ) 
Defendants and Appellants ) 
BRIEF OF RESPONDENT 
STATEMENT OF THE KIND OF CASE 
Case No. 
10194 
This is an action for a Declaratory Judgment, 
brought by the Plaintiff against the Defendants 
to direct that an escrow contract is in 
default and praying for the Order of the Court 
directing that the First National Bank of Logan 
return all of the documents in escrow to the 
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Plaintiff. 
DISPOSITION IN LOWER COURT 
The case was tried to. the Court. From 
a Declaratory Judgment for the Plaintiff, 
Defendants Milo A. Rupp and Mary T. Rupp 
appeal. 
RELIEF. SOUGHT ON.APPEAL 
Plaintiff-Respondent seeks to have the 
Declaratory Judgment affiYmed. 
STATEMENT OF FACTS 
The Plaintiff as Seller and the Defen-
dants Milo A. Rupp and Mary T. Rupp as 
Buyers entered into a Uniform Rei Estate 
Contract (Exp-7) dated September 27, 
1962, and Escrow Agreement (Exp-3) for 
the sale and purchase of a farm in Caribou 
County, State of Idaho for the sum of 
$130,000.00. The Uniform Real Estate 
Contract (Exp-7) and the Escrow 
Agreement (Exp-3) were entered into as 
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3 
part of the same agreement and provided- that 
the subject· land in Idaho would be purchased 
for $130,000.00 (Exp-7, paragraph 2), payable 
insofar as possible in equal payments, with 
interest from the 27th day of September, 1962, 
at 5~% per annum. That the first payment was 
due on December 1, 1963, and should have been 
$13,000.00 on the principal, plus interest 
from September 27, 1962 to December 1, 1963 
at 5~% on $130,000.00. The Escrow Agreement 
(Exp-3) and the Real Estate Contract (Exp-7) 
were signed on the 27th and 28th of September 
1962, and provided that deposited in escrow 
would be the following documents: 
1 Uniform Real Estate Contract between 
the parties hereto. 
1 Warranty Deed from Grantor to Grantee. 
1 Quit Claim Deed from Grantee to Grantor. 
1, Promissory Note from Grantee to Grantor. 
1 Real Estate Mortgage from Grantee to 
Grantor. 
Appellant Rupps entered into the purchase 
of the subject farm with no down payment (tr.21). Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
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4 .. 
They, however, held title to·the 
land· in Utah. and placed a Note for. 
$50,000.00.and. a Second Mortgage. on that 
land -(tr.28). in the subject escrow, not 
as down payment and only to protect the 
Respondent Seller in the event of default 
by the Appellant Buyer (tr.29). The 
• Uniform Real Estate Contract further 
provided that at aiy time Appellant Buyer 
had paid a total of $50,000.00 on the 
land the Note and Mortgage would be 
released to him, Mr. Rupp. (tr.28) 
He would be allowed dual credit, 
every time he made a payment, it would be 
credited to the Escrow and also to cutting 
down his liability on the Note in the 
event of default. (tr.28) 
However, a duplicate original of the 
Second Mortgage in question was placed in 
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escrow because .. it was discussed and. contem-
plated by. the parties that the original 
Second Mortgage would have to be recorded. 
(tr.31, 40~ 48). After. executing the. escrow 
agreement and the contract, -the- papers in 
question were given to the defendants Milo 
A •. Rupp and Mary T. Rupp to be reviewed by 
another at-torney (tr. 30), and- thereafter. to 
be returned to -Robert V. Phillips to be given 
to Mr. Lloyd, the plaintiff, who -was to meet 
the defendant Milo A. Rupp at the First 
National Bank in Logan, Utah, to deposit the 
subject papers in escrow, however, Mr. Rupp 
failed to keep the appointment (tr.54), and the 
papers were thereafter deposited in the bank 
by Mr. Lloyd. Mr. Rupp took possession of 
the farm September 22, 1962 (tr.34), and 
continues in possession. Thereafter, when 
the first payment was due, in the amount of 
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$21~845.58 the defendants tendered $3,491.01. 
On December 13, 1963 Respondent gave the. 
Escrow Agent Bank notice of the default of 
the Appellants (Exp-2). Pursuant to that 
Notice the Escrow Agent Bank forwarded to the 
Appellants] as required by the Escrow Agreement, 
a deamdn for payment (Exp-9, 10). Under dates 
of December 13, 1963, and December 16, 1963 
Mr. Rupp was given Notice by the Bank Escrow 
Agent and a copy of demand by Mr. Lloyd that 
$22,637.00 was due on the contract and both 
letters gave Mr. Rupp in excess of 30 days 
to pay the required amount to the First 
National Bank or to January 22, 1962. In 
reply to the demand for payment Mr. Rupp went 
to the Bank, made no complaint about the amount 
claimed a type of Notice received by him and 
further discussed the matter of the payment 
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due with the bank and .agreed to pay at 
that time at least the. full .interest. due 
and owing ·(tr.50). Appellants the-reafter 
made no additional payments and to date 
have paid $3,471.01 (tr.27). The subject 
action was thereafter commenced on the 
7th day of February, 1964 (Date complaint 
was filed) 
ARGUMENT 
Appellant in his Brief disregards the 
well pronounced law of this and most other 
jurisdictions respecting the scope of 
judicial review in the instant case in as 
much as he attempts to argue the matter on 
its merits and construes the evidence most 
strongly against the decision of the trier 
of fact. 
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THE RECORD INDICATES COMPETENT 
EVIDENCE WHICH SUPPORTS THE-. 
FINDINGS OF THE TRIAL JUDGE. 
95 CJS 591 Section 531 
"The credibili~y or the veracity of the 
testimony, and-the weight of the evidence 
are questions for the fact finding body 
in the trial .court; and it is not the 
duty nor the right of the Appellant 
Court to determine the weight of the 
evidence, when from the record it can 
be fairly stated there is conflicting 
testimony. If the findings are supported 
by competent and substantial evidence 
they ordinarily will not be disturbed 
although the Appalant Court believes the 
preponderance of the evidence is the 
other way. It is for the jury or the 
trial court to determine what inferences 
should be drawn from the evidence, and 
where two or more inferences can reason-
ably be deduced from the evidence, the 
reviewing court is without power to sub-
stitute its deductions for those of the 
jury or the trial court." 
And further, 95 CJS 591, Supra: 
"Conflicting evidence. It is often 
stated that the finding or verdict will 
not be disturbed where the evidence is 
conflicting, and that, if such a case, 
the Appellant Court, in-determining 
whether the evidence is sufficient to 
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support the verdict, must consider 
only the evidence favorable to the 
verdict, assume that it is true, and 
disregard entirely conflicting and 
adverse testimony. All conflicts in 
the evidence must be resolved in 
favor of the verdict of finding .. " 
In Re: Jones' Estate, 202 P.206, Utah 
This is a proceeding to protest the Will of 
William Jones, deceased, from a Decree denying 
the probate, the proponents and beneficiaries 
appeal. The decision of the lower court 
• 
denying the probate is affirmed. The Court says: 
"We have examined the record, and are 
satisfied that the judgment of the 
Court denying the Will to probate finds 
support in the evidence. It is wholly 
immaterial whether a different conclu-
sion would likewise have been supported 
by some substantial testimony. It is 
not the duty or the right of this Court 
to determine the weight of evidence 
when from the record it can be fairly 
stated, that there is conflicting 
testimony. The Order of the District 
Court must therefor, be affirmed." 
(Emphasis supplied.) 
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In Re: LaMont's Estate. LaMont v. Cache 
Valley Bank Company, et al, 89 P.2d 649, 
Utah .. The Court says: 
"As indicated, the record disclosed 
that there is material and substantial 
-evidence to sustai-n the findings of 
the Court. When there may be evidence 
from which a findings might have been 
made, takes us outside of considering 
the sufficiency of the evidence to 
sustain the findings made. In cases of 
this kind, we may not ignore or disre-
gard the findings made and the decision 
arrived at within the fair interpretation 
of the evidence before the Court." 
(Emphasis supplied) 
In Re: Witthoft v. Gathe, 221 P.l25, Idaho 
1923; Utah • This is a case 
-------- ------------
involving the competency of a Decedent to 
make a Will, wherein it was argued that the 
Testator was incompetent to make a Will on 
one side and numerous witnesses were 
called on the other side testifying respect-
ing the mental competency and ability of 
the Testator to make a Will. The Supreme 
Court of the State decided as follows: 
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"The question of the mental capacity 
of the Deceased, and whether he was 
competent, was squarely submitted to 
the Jury, whUh found him to be incom-
petent on the 5th day of Junej 1915. 
Whatever other individual opinions may 
be, in view of the conflict in the 
testimony, rule of law is controlling 
in an action of this nature as in any 
other as in any ordinary case. The rule 
is so well known to both the bench and 
the bar that its repetition would seem 
superfluous) namely, that where there is 
a conflict in the evidence that there is 
sufficient competent evidence if uncon-
tradicted, to support the verdict, the 
same will not be disturbed on appeal. 
(Emphasis added.) In a recent case 
decided by the Court of Appeals of 
California (In Re: Ramey's Estate, 217 
P. 135, CAlifornia 
-~---=---=-the rule is tersely stated as follows: 
'In Will contests the rule is the same 
as in other proceedings, that all 
questions of the weight of the evidence 
and the credibility of the witnesses 
are for the jury and the trial court, 
and if there be any substantial evidence 
to support the finding or verdict it 
cannot be set aside by the reviewing 
court, (Emphasis added.) although said 
court might believe thegreat preponder-
ance of the evidence was the other way.'" 
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ARGUMENT 
POINT I$ 
THERE IS EVIDENCE TO SUPPORT T.HE TRIAL 
COURTS FINDING THAT THERE WAS AN ESCROW 
CREATED BETWEEN THE PARTIES. 
POINT II. 
THERE IS EVIDENCE TO SUPPORT THE TRIAL 
COURTS FINDING THAT THE SUBJECT ESCROW 
AGENT COULD PERFORM HIS DUTIES THEREUNDER 
POINT III. 
THERE IS EVIDENCE TO SUPPORT THE TRIAL 
COURTS DETERMINATION THAT THERE HAD 
BEEN COMPLIANCE WITH THE TERMS OF THE 
ESCROW AGREEMENT. 
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POINT IV 
THERE IS COMPETENT EVIDENCE TO SUPPORT 
THE TRIAL COURTS DETERMINATION THAT THE 
SECOND MORTGAGE WAS PROPERLY RECORDED. 
POINT I 
THERE IS EVIDENCE TO SUPPORT THE TRIAL 
COURTS FINDING THAT THERE WAS AN ESCROW 
CREATED BETWEEN THE PARTIES. 
A. The trial Court found a valid escrow in 
the subject transaction. This is attacked by 
the Appellant on the grounds that a Second 
Mortgage covering a Note given to guarantee 
this purchase, which was made with no down pay-
ment, was recorded and a duplicate original of 
the Mortgage was placed in escrow. 
1. Both Mr. Rupp and Mr. Lloyd 
testified at the trial that the 
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subject Second Mortgage was to be 
recorded. (tr. 31,34,36,48) 
2. Opposing counsel have 
enough sophistication to realize 
that without recoraing the Second 
Mortgage, it could have been of 
questionable protection to the 
Respondent and could have been 
rendered useless by the Appellant. 
3. The Second Mortgage itself 
reflects that portions of the 
Mortgage will be released on the 
happening of certain events and 
clearly reflects an intent to 
record. (Exp- 1) 
4. This argument was never 
mentioned until .. action was taken 
on Appellants default. (tr.34) 
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5. Mro Lloyd testified under oath 
that the Note and Second Mortgage was "out 
of his control" which was the fact. (tr. 63) 
B. The intention of the parties and the 
circumstances of the contract are to be given 
weight in construing contracts. 
1. A contract must be looked at realisti-
cally in the light of the circumstances under 
which it was entered into, and if the intent 
of the parties can be ascertained with reason-
able certainty it must be given effect.--Maw 
v. Noble, 354 p42d 121, 10 Utah 2d 440. 
2. In construing contracts, Courts seek 
to determine intentions of the parties and will 
hold contracting parties to their clear and 
understandable language deliberately committed 
to writing and signed by them.--Jensen's Used 
Cars v. Rice, 323 P.2d 259, 7 Utah 2d 276. 
3. The intent of parties to contract 
should be ascertained first from the four 
corners of instrument itself, second from 
other contemporaneous writings concerning the 
same subject matter, and third from extrinsic 
parol evidence of the intentions.--Continental 
Bank & Trust Co. v. Bybee, 306 P.2d 773, 6 Utah 
2d 98. 
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POINT II 
THERE IS EVIDENCE TO SUPPORT THE 
TRIAL COURTS FINDING THAT THE 
SUBJECT ESCROW AGENT COULD-PER-
FORM HIS DUTIES THEREUNDER. 
A. Counsel makes great play-of the 
fact that no time of. payment-is outlined 
in Exhibit 7, the Uniform Real Estate 
Contract, while disregarding.Exhibit 3, 
the Escrow Agreement, entered into at the 
same time and as part of the same trans-
action~ which provides.as follows:-
"Specify date and amount of each 
payment of principal and dates 
of interest payment. As set forth 
in the Uniform Real Estate Contract 
and in annual payments commencing 
December 1, 1963, and each year 
thereafter." (Exp- 7) (Emphasis added.") 
B. If the Escrow Agreement or the 
Contract have some ambiguity in them, 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
 Machine-generated OCR, may contain errors.
II 
17 
then the other should be used together 
with additional contemporaneous writings 
which were part of the same transaction 
should be reviewed to clarify any doubts. 
If instrument on its face remains 
ambiguous in spite of reasonable 
construction, intent of parties may 
be ascertained in light of all 
written instruments which were a part 
of same transaction.-- Continental 
Bank & Trust Co. v. Bybee, 306 P.2d 
773, 6 Utah 2d 98. 
C. It is further difficult to understand 
how counsel can raise this issue when Plain-
tiff's Exhibit 4 written by Appellant's 
counsel and over his own signature recites 
as follows: 
"In discussing this matter with Mr. 
Rupp we learn that the demand of 
Ellis Lloyd dated December 13, 1963 
for the payment of $22,637.00 is an 
excessive demand as the sum of 
$3,400.00 was paid to the bank by 
cashier's check on or about December 
4, 1963." (Exp-4) 
and raises no other objection. 
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POINT III 
THERE IS EVIDENCE TO SUPPORT THE 
TRIAL COURTS DETERMINATION THAT 
THERE HAD BEEN COMPLIANCE WITH 
THE TERMS OF THE ESCROW AGREEMENT. 
A. Counsel in his Brief disregards the 
evidence and testimony at the time .. of the 
trial is asserting a -lack of compliance 
with the terms of the Escrow. 
1. Mr. Lloyd gave not-ice to- the 
Escrow Agent. of the default in w-riting 
as provided in the Escrow Agreement. 
(Exp-6) This Notice~ a reading of the 
Exhibit will clearly indicate, was to 
go to the Bank not -to the Appellants 
as their Brief indicates. That Notice 
(Exp-5) was ample evidence to support 
the Courts fmding that that term of 
the escrow had been complied with. 
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2. The Bank Escrow Agent com~ 
plied with its obligation by sending 
the Appellants Notice to pay the due 
amount by the 22nd day of January 
(Exp-10) and also a copy of Mr. Lloydws 
demand which provided the same thing. 
(Exp- 5) 
3. Mr. and Mrs~ Rupp were found 
to have waved any irregularity which may 
have been present. (Cone lusions of Law 
No. 2.) In response to the demand, Mr. 
Rupp appeared at the Bank, made no com-
plaints of the Notice or amount and 
agreed to pay the interest in full as 
outlined by Appellant's own testimony. 
"Q But you were aware of Mr. Lloyd's 
demand? 
A Yes. 
Q And you went so far as to go to 
the Bank; is that correct? 
A Yes. 
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Q And discuss this matter with 
the bank? 
A Yes. 
Q And you didn't raise any objection 
to the manner of receipt of this 
thing at that time? 
A No. 
Q But rather you said you in-
tended to at least pay the 
interest in full? 
A That's right •. 
Q And you represented to them that 
you would make a full payment of 
interest? 
A Full payment of interest for one 
year. 
4~ The~eafter Appellants own 
counsel wrote the bank and neither .. 
complained about the manner of Notice 
nor the amount due except that requested 
credit for the amount paid as outlined 
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in Plaintiff's Exhibit 4. 
"In discussing this matter with 
Mr. Rupp we learn that the demand 
of Ellis Lloyd dated December 13~ 
1963, for the payment of $22,637~00 
is an excessive demand as the sum of 
$3;400.00 was paid to the bank by 
cashier's check on or about December 4, 
1963.u (Exp-4). 
\ 
Which credit -was allowed in Mr. Lloyd's letter 
to the Bank three weeks ear;lier, December 13, 
1963. (Exp-5) 
"First National Bank of Logan 
Logan, Utah 
Attention: Escrow .Department 
Re: Milo Rupp and Mary T. Rupp 
Dear Sirs: 
This is to.advise you that the escrow 
agreement between-myself and Milo A. 
Rupp and Mary T. Rupp, is presently in 
default. Mr. and Mrs. Rupp owe the 
face amount of the escrow plus interest 
at. the rate of 5%% per annum from 
September, 1962 and has to date only 
paid $3,491.01. (Emphasis added.) 
Paragraph 2 of the Uniform Real Estate 
Contract provides that the 
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B u y e r s h a 11 p a y .. i n ., .. '·' e q u a 1 ann u a 1 
payments designed to pay the 
interest and principal .in full in 
the. ten. year period with--payments 
first applied to interest and 
second. applied to principal .. 
He presently owes $9~367.00 in 
interest plus one-tenth of the 
original purchase price of 
$130,000.00 and therefore pur-
suant to.the escrow agreement, 
please give.notice to Mr. and Mrs. 
Rupp to pay the actual install-
ments in full within 30 days of 
the date of this letter and upon 
their failure to so do, return 
the documents to us as provided 
in the agreement. 
Sincerely yours, 
Is/ Ellis Lloyd 
ELLIS LLOYD " 
It is submitted that the testimony 
and the letters are ample evidence to 
support the Court's finding. 
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POINT IV 
THERE IS COMPETENT EVIDENCE TO 
SUPPORT THE TRIAL COURTS DETER-
MINATION THAT THE SECOND MORTGAGE 
WAS PROPERLY RECORDEDo 
A. Counsel again disregards the testi-
mony of his own client on the subject of the 
recording of the Second Mortgage. 
1. The parties discussed and agreed 
upon the recording of the Second Mortgage 
as follows: 
"Q And was it not discussed that Mr. 
Lloyd would withhold recording the 
mortgage until the papers came back? 
A I don't remember anything on the 
recording. 
Q Wasn't it discussed that Mr. Lloyd 
would record a release for the 
mortgage if you got a sale for the 
land? (Emphasis added.) 
A If I got a sale for the land, yes. 
Q And wasn't it discussed that he would 
record a release for the mortgage if 
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you died. and your wife paid the 
$25~000.00 insurance for him? 
(Emphasis added.) 
A For the portion of the home, yes. 
Q So there was no questi0n about 
the fact that this mortgage would 
be.on record against your land 
and you'd have to work with Mr. 
Lloyd if you sold it, was there? 
A. I don't know •. 
Q Well, that was discussed in my 
office, wasn't it? 
A I don't know. !:don't remember • 
. Q Wasn't there a very .p;r;ovisi.on in 
the mortgag~ about Mr. Lloyd would 
record a partial release for that 
A 
Q 
A 
Q 
A 
·sale of the land or would: give you 
a partial release if- you got a sale 
so you c-ould pay him the proceeds 
toward the purchase price? 
Could have been. 
Well, wasn't there? 
There might have been. 
And wasn't it discussed in my office? 
Very likely. 
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Q And wasn't -it. also discussed in my. 
office.that the note would be 
placed -in escrow out of Mr. Lloyd!s 
reach- and that he couldn't do any-
thing with that note so long as you 
performed on. the contract? 
A It seems to.me there was. 
Q And that there would be a copy of 
the mortgage and. that the original 
note, because that was negotiable, 
would be placed in escrow? 
A Say that again. 
Q That there would be a copy of the 
mortgage and the original note, 
because of negotiability of the 
thing, because he could sell it, 
would be placed in escrow at the 
bank? (Emphasis added.) 
A It could have been. I don't remember 
the details. (Emphasis added.) 
2. Mr. Rupp had knowledge of the 
recording of the Second Mortgage in August 
of 1963 and registered no objection or 
complaint about the recording 
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until after his default and this 
action was commenced in February 
of 1964. 
A. His testimony was as follows: 
(tr .. 34) 
"Q As early as August of 1963 you 
were contacted by another attorney, 
werenut you, out of the office of 
McKay and Burton? 
A Yes. 
Q And you were advised that you had 
included in this mortgage that 
you gave to Mr~ Lloyd a piece of 
property that you'd previously 
sold? 
A Before I dealt with Mr. Lloyd I 
had sold the other, yes. 
(tr.35-36) 
Q About an acre of land? 
A Yes. 
Q And that had also been included 
on this description? 
A Yes. 
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Q So that you were aware at that time--
A But it wasn~t supposed to have been~ 
Q No, I don't quarrel with that. But 
it was mistakenly included in the 
land you mortgaged? 
A Yes. 
Q But•at any rate, as early as August 
A 
of 1963. you were advised that there 
was recorded a second mortgage against 
you, werengt you? (Emphasis added.) 
Yes, that's true. (Emphasis added.) 
Q By those other attorneys. They were 
attempting to straighten this title 
outj with that additional acre of 
land. At that time you didn't contact 
me or Lloyd or anybody and say, "What 
have you donej putting a Second 
Mortgage on my land? Did you? 
A I didn't even think about it. 
Q As a matter of fact) this is what 
you expected, wasn't it, that the 
mortgage would be recorded? 
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A No, I can't say as I was. I 
expected it would be held in 
escrow. 
Q Well, then why were we to 
release the mortgage and to 
record the release if you died 
and if you wanted to sell a 
piece of it? 
A I donvt know. There are a lot 
of legal things I don't under-
stand. 
Q But you do remember discussing 
that very vividly, don't you? 
A Yes, I remember discussing it. 
Q You remember that your property 
would be tied up down there and 
you couldn't sell without going 
through Mr. Lloyd? 
A Yes, I certainly do. That was 
through the Second Mortgage. 
Q And you remember that it would 
be tied up in the event of your 
death, and you contracted to 
release the piece of land that 
the house was on for your wife's 
sake? 
A Yes. 
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So that you were awar~ that the 
property would be tied up, weren't 
you? 
Well, I figured it was tied up 
when I turned it over to the 
second mortgage. 
And as early as August 21, or 
earlier than that, when you 
received actual notice from 
somebody else about that mortgage, 
you didn't say anything to anybody 
about it, did you? 
No, I didn't. 
Didn't bring it out, as a matter 
of fact, until we got into this 
proceeding? 
That's right. 
B. The interpretation of the parties as evi. 
denced by their acts should be considered in the 
Court for construing the subject contract. 
In interpretation of contract, 
interpretation given by parties 
themselves as shown by their acts 
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will be adopted by court.--
Harding Co. v~ Eimco Corp., 
266 P.2d.~94, 1 Utah 2d 320. 
r· 
3. Mr. Rtippis testimony is far 
from being indecisive on the subject 
of the recording is definite that the 
Second Mortgage was to be recorded. 
(tr.48) 
"Q And do you not also remember we 
discussed that your land would 
be tied up, that you could not 
sell without Mr. Lloyd getting 
together with you? 
A I definitely remember that. 
Q So you knew that? 
A Yes. 
Q And we discussed that it would 
be tied up, that of record he 
would have an interest against 
your wife if you died? 
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A I definitely remember that. That's 
why I went to the P.C.A., was to get 
it on record on this beltline highway 
that's going to go through my place, 
which I was to turn over to Mr. Lloyd. 
That's why I went there. 
Q So that insofar as that aspect of 
the thing, you were clear there was 
to be a recording and there was to 
be a blot on your title out there 
pursuant to this note? 
A I knew he had my place tied up." 
B Mr. Lloyd also testified the Second Mortgag 
was to be recorded. 
(tr.52) 
Q And at this time what if any dis-
cussion was had about recording 
the Second Mortgage on the farm in 
Utah? 
A Well, we talked that over. You told 
Mr. Rupp now, you says, "This will 
be recorded and the paper or the 
note will be left in the bank." Then 
after we fixed it up, why, Mr. Rupp 
asked for to take these papers out, 
he wanted to show his attorney. So 
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you told himj "Well, now:~-I'll. 
hold up this mortgage. so that--it 
wongt be recorded until you .. come 
ba~k with these papers. And if 
you -come back with these papers, 
then Mr. Lloyd will record this 
mortgage." 
A I'll have to put on my eyes here 
for a moment. 
Q Let me read it to you and ask you 
what if any discussion was had 
about it. "That mortgagee agrees 
to give mortgagor a partial release 
of mortgage for any land purchased 
by mortgagor or by the United States 
of America or any government agent 
on condition that the mortgagor 
agrees that all net proceeds in any 
such sale shall be paid directly to 
mortgagee on the purchase of the 
sale shall be paid directly to 
mortgagee on the purchase of the 
Idaho property in Caribou County." 
Was there any discussion of recording 
the release of mortgage at that time? 
C. The mortgage provides for partial re~se 
mortgage as follows: 
(Exp-1) 
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"Mortgagee hereby agrees to give 
mortgagor a partial release of 
mortgage for any land purchased 
from mortgagor by the United States 
of America or any government agency 
upon condition that mortgagor agrees 
that all net proceeds from any such 
sale shall be paid directly to 
mortgagee on the purchase of the 
Idaho property in Caribou County~ 
Mortgagee agrees to give mortgagor 
a partial release of mortgage for any 
of this land which mortgagor shall 
have the opportunity to ~sell~--upon 
condition that all net proc~eds from 
said sale go to mortgagee on the 
aforesaid purchase of mortgagee's 
land by mortgagor~ 
Mortgagee agrees that at any time 
MILO Ao RUPP should demise to give 
a partial release of mortgage to the 
house on the subject land and the 
one acre of land upon which the house 
is found and immediately surrounding 
the house for the sum of $25,000.00. 
This contemplates recording, Notice 
and all of the incidental conduct with 
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respect to a Second Mortgage and this 
includes recording. From the foregoing 
there .. is ample -evidence and actually. 
a preponderaRce .. of evidence to support 
the conclusion of the trier of fact 
in determining. and -intent. of the 
parties to record the Second Mortgage. 
CONCLUSION 
A The law of the State of Utah 
and its sister states unqualifiedly give 
the formula for ascertaining the meaning 
of the subject contractural provisions. 
1. It is fundamental common 
law that a fair, just and reasonable 
interpretation must be applied to 
the foregoing am that the Court 
cannot rewrite or modify the terms 
of the contract. 
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A Court, in construing a contract, 
should not~ under guise of inter-
pretation, give contract ·strained 
and unnatural construction which 
imports consideration more favorable 
to either party than that expressed 
in contract.--Cities Service Oil Co. 
v. Geolograph Co., 254 P.2d 775, 208 
Ok 1. 17 9. 
A Court cannot rewrite a contract for 
the parties nor enforce upon them one 
of the Court's own making.--Genola 
Town v. Santaquin City, 110 P.2d 372, 
100 Utah 62. 
Court was required to construe the 
contract made by the parties rather 
than to make a contract for the 
parties.--East Mill Creek Water Co. 
v. Salt Lake City, 159 P.2d 863, 108 
Utah 315. 
2. The parties clearly, with 
benefit of counsel, came to a meeting 
of the minds. The trier of fact heard 
the evidence, observed the witnesses 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
 Machine-generated OCR, may contain errors.
.36 
and reviewed the exhibits and- thereafter 
gave judgment .. to.the .Respondents. 
Appellants choose now to argue .that 
there is no evidence to- justify .. the ,. 
verdict -when it is submitted-there is 
every reason on the record to affirm 
the Judgment. 
It takes -no great deal---of imagi-
nation to-see why at this point 
the Appellant requests the Court to 
find no Escrow was created in the 
first instance. That finding would 
allow Rupps to take possession of 
Lloyd's farm in Idaho, hold possession 
up to the present time, incur interest 
to Lloyd on $130,000.00, less $3,400.00, 
paid for 24 months or approximately 
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$14,000.00 interest, take the crops 
and benefit from the land, dispose of 
a sprinkli~ system and many valuable 
items of machinery (Interrogatories) 
and walk away from the transaction 
with $3,400.00 in compensation for a 
loss which is a great deal more 
substantial to Mr. Lloyd. 
It is respectfully submitted 
- ·~ 
that there is ample evidence to 
affirm the Judgment of the District 
Court. 
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